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Association Activities 


AT THE Stated Meeting of the Association held on October 19 the 
Association voted to find Justice John Van Voorhis and Justice 
Sydney F. Foster, candidates for the Court of Appeals, “outstand- 
ingly qualified.” It will be recalled that last spring the Association 
voted to urge upon political leaders of the major parties the 
nomination and election of Judge Albert Conway for Chief Judge 
of the Court of Appeals and Judge Charles $. Desmond for Asso- 
ciate Judge of the Court of Appeals. Since nominations by the 
three major parties were given to Chief Judge Conway and Judge 
Desmond, it was unnecessary for the Association to take further 
action. Similar pleas were made on behalf of two Justices of the 
Supreme Court, Joseph M. Callahan and Benjamin F. Schreiber, 
and one Judge of the Court of General Sessions, Jacob Gould 
Schurman. These three Judges also received nominations by the 
three major parties. 

At the Stated Meeting the recommendation of the Committee 
on the Judiciary, Chauncey Belknap, Chairman, was approved as 
to the following candidates: Adrian P. Burke, Court of Appeals, 
“qualified”; George Rifkin, Court of Appeals, “not qualified.” 
The following candidates for the Supreme Court, First Judicial 
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District, were found by the Committee on the Judiciary to be 
“qualified” and the recommendation was approved by the Asso- 
ciation: Vincent A. Lupiano, Arthur Markewich, Saul S. Streit, 
Paul W. Williams, John M. Diserio, Samuel J. Krinn, Walter A. 
Lynch, David M. Potts and George Tilzer. The following candi- 
dates were found “not qualified” by the Committee and the 
Association: Ira Gollobin and Melvin H. Osterman. The Com- 
mittee on the Judiciary recommended to the Association that 
Francis X. Conlon, a candidate for the Supreme Court, be found 
“not qualified,” but at the Stated Meeting the Association re- 
versed the Committee’s decision and designated Mr. Conlon as 
“qualified.” 

Judge Sol Gelb and Justice Mitchell D. Schweitzer were found 
“qualified” by the Association and the Committee for the Court 
of General Sessions. The following candidates for the City Court 
were recommended as “qualified” by the Committee on the City 
Court of the City of New York, Abraham Shamos, Chairman, and 
the recommendation was approved by the Association at the 
Stated Meeting: Harold Baer, Thomas Dickens, Harry B. Frank, 
Louis J. Lefkowitz, James E. Mulcahy, Patrick J. Picariello, Wil- 
liam S. Shea, Barnett Davis, Julius J. Gans, and Murray Koenig. 
The following candidates for the City Court were voted “not 
qualified”: Max A. Gaber and Vincent J. Velella. 

The Committee on the Municipal Court of the City of New 
York, Charles J. Colgan, Chairman, reported as “qualified” the 
following candidates for the Municipal Court and the recom- 
mendation was approved by the Association: Arthur Wachtel, 
Joseph G. Josephson, Charles J. Beckinella, Arthur E. De Phil- 
lips, Maurice Wahl, George Horowitz, Angelo Graci, J. Wolfe 
Chassen, Frank S. Gannon, Frank D. Paulo, John J. Kelly and 
Joseph A. McKinney. The Committee recommended and the 
Association approved the finding that Adolph C. Orlando and 
Beatrice K. Cass were “not qualified.” 

At the Stated Meeting, Kenneth M. Spence presented on behalf 
of members and friends of the Association a portrait bust of C. C. 
Burlingham. In making the presentation, Mr. Spence said: 
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It has been my privilege to know Mr. C. C. Burlingham for over 40 years, 
and my father before me knew him many years before that. This is a very 
great honor which has been bestowed upon me, due to my being his close 
friend for many years, to present this bust of C. C. B., our beloved C. C. B., to 
this Association. 

It almost seemed an impossible task to prevail upon C. C. B. to have a bust 
of him made to be presented to this Association. The year before he had been 
awarded the Association Medal, much to his chagrin and much to his 
annoyance. 

He always loved to serve this Association, but he disdained any recognition 
of what he had done. So that, the idea of his receiving a medal from anybody 
for what he had done, he did not like. But, due to the ingenuity of Tweed 
and Tweed’s energy, we put it over on the old man and it was arranged by 
Tweed inducing a few of us to go up to his house with the medal, and before 
the old man knew what had happened, the medal had been presented; then 
we had champagne which Tweed had brought with him. 

When it came to the question of having a bust made by the lovely Eleanore 
Platt, to whom C.C.B. was devoted, it was again due to the ingenuity of 
Tweed that it was accomplished. 

His idea was that we should raise the funds for this bust to be presented to 
the Association and, at the same time, raise money for a duplicate, to be 
installed in the Museum of the City of New York. And so, a committee was 
appointed and the committee, of course, was selected by Tweed. Tweed and 
C. C. B. come from the same stripe: they are backseat drivers; they run every- 
thing; they tell you what to do, and then you have to do it. 

So, here was the committee: George W. Alger, Walter Binger, William C. 
Chanler, Peter Grimm, William A. Delano, Louis M. Loeb, H. Harvey Pike, 
Whitney North Seymour, Kenneth M. Spence and Harrison Tweed. 

A letter was sent out—of course, all prepared by Tweed—we all signed it 
and out it went. And all that happened was that shortly after the letters were 
sent out, the money came in. In fact, we had so much money, I believe Tweed 
either pocketed it or sent it back. I can’t remember the facts about that. 

Having the money and having the sculptress and knowing that C. C. B. 
loved the sculptress, we proceeded to his house. In the meantine, Tweed 
had prepared an elaborate resolution, always describing C. C. B. as Charles 
C. Burlingham, Esquire; and I in a loud voice, to overcome the old man, was 
designated to read the resolution, and each time we would come to the 
“Esquire” everybody would say “Esquire.” And again it was accomplished, 
mainly because of the lady and also because of Billy Delano, who is a very 
old friend of the old man and a very distinguished architect. 

So, here we are now, after having been convinced it never could be done; 
this consummation devoutly to be wished was accomplished and he agreed 
to sit. 

Now, who is this man, C. C. B., whom we all know? Why do we love him? 
Why do we respect him, and why has he accomplished so much? 

He is now 96, totally blind, almost totally deaf, but still as gay as a lark, 
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still as determined as ever, still running everything from his apartment. He 
has two loyal and faithful women employees who have been with him for 
many years. They look after his voluminous correspondence. They can find 
on a moment's notice a letter he wants, despite the fact that his desk is 
littered with letters received by him from his friends from all over the 
country. They know where to find his books. No one could be better served 
than is he. 

For seventy-odd years he has served this Association and served it well. 
Many of us have been his faithful servitors and we have done our utmost to 
carry out his orders. He was President of this Association for two terms—from 
1929 through 1931. Up to that time nobody had ever served for more than 
two terms except James C. Carter. At the end of C. C. B.’s second term I 
happened to be chairman of the nominating committee and I was instructed 
to call him in and to advise him that we had unanimously agreed upon his 
being nominated for a third term, to which he replied “Do you expect me to 
be an ass in a lion’s skin?” His explanation of this reply was ‘““No other man 
has ever served for three terms except James C. Carter, the lion of the Bar 
of my time, and I would not dare to assume the place of James C. Carter.” 
This is typical of C. C. B.’s modesty. Of course, his decision was accepted as 
final, and the nominating committee pressed him no further. 

Ever since then he has continued his active interest in this Association. I 
doubt if there has been a President of this Association, a chairman of the 
Executive Committee, or a chairman of the Judiciary Committee, who did 
not seek his advice. When anything important has been under consideration, 
invariably he has found out about it, whereupon he decides whether the 
proposal has merit and if he decides it has not, he opposes it heart and soul, 
but, on the other hand, if he is for it, he is just as vigorous in its support. 

C. C. B. was a great judge-maker of the United States District Court for 
the Southern District of New York for many years; in fact, he was known as 
the “Strafford” of that Court. He has always been, and always will remain, 
a back seat driver, but he is a delightful and charming one—gay, humorous, 
witty, and always gracious, but vigorous in the expression of his views and 
vigorous in seeing that his views are carried into action. He is not always 
very open-minded; he listens but on many occasions will remark after you 
have presented your most persuasive argument “Well, that is a lot of non- 
sense.” One can never feel offended at what C. C. B. says or does, because his 
sincerity, his good judgment and his affectionate regard for his friends over- 
come any slight irritation one might experience. 

The New York Times has referred to him as the “First Citizen’ of New 
York.” His modesty prevents him from approving of this name; nevertheless, 
it is a true description of C. C. B. Ever since he was a very young man he has 
been interested in every social movement, every movement for the improve- 
ment of the government of the City of New York and every movement for 
maintaining the high standards of the Judiciary. For many years he was 
President of the Board of Education of the City. He had a large part in the 
election of Mitchell. He was largely responsible for the nomination of 
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La Guardia. When things looked black for the selection of La Guardia as the 
Fusion candidate, C. C. B. successfully brought about the nomination. It was 
a proud moment in his life when he and Seabury were successful in electing 
La Guardia. 

C. C. B. did a great job for La Guardia. He helped in the selection of most, 
if not all, of his important appointments. Under the guidance of C. C. B. and 
Seabury, La Guardia gave the City of New York an outstandingly good 
administration. 

C. C. B. wished no recognition for what he had accomplished but he be- 
came widely known to the public. This is illustrated by an incident recounted 
to me by my wife about ten or twelve years ago. She was riding uptown on the 
Fifth Avenue bus on a cold, wintery, snowy day, and the bus stopped for 
C. C. B. He immediately went to the driver and inquired whether the bus 
stopped at 77th Street and Fifth Avenue, to which the dr‘ver replied “‘No”. 
C. C. B. did not hear him and asked again “Does this bus stop at 77th 
Street and Fifth Avenue?” The driver then called out in a loud voice “No”. 
C. C. B. repeated the question and the conductor arrived just in time to 
prevent the driver from being quite violent on the subject. The conductor 
shouted at the driver “Cut that out, you can’t treat Mr. Burlingham that 
way”, and the driver asked “Well, who is Mr. Burlingham” and the con- 
ductor’s reply was “He is one of the great men of New York. You can’t be so 
discourteous to him.” When it was explained by the conductor that the bus 
was not going up Fifth Avenue, C. C. B. dismounted, cane in hand, and 
started off in his usual independent way, swinging his cane, and although he 
was then well past eighty, he looked and acted as if he was not more than 
sixty. 

Now he is old, but there is not much change in him. His mind is just as 
clear and his spirit and determination is as young almost as it ever was. 

So long as this bust stands in this Association I am confident that the in- 
spiration which we have received from C. C. B. will last and guide us. It is 
our tribute to our beloved C. C. B. It will impress upon our memories our 
obligations and duties to the Bar and to the administration of justice. 


°e@o 


Durinc the month of November almost go schools will compete 
in the various regional rounds of the national moot court com- 
petition, sponsored by the Young Lawyers Committee, of which 
Harman Hawkins is the Chairman. The winners in the regions 
will meet in New York in December for the final rounds. Sponsors 
of the regional rounds are: Junior Bar Section, State Bar Associ- 
ation of Connecticut; Young Lawyers Section, New York State 
Bar Association; Committee on Professional Education, Phila- 
delphia Bar Association; Committee on Moot Courts, Phila- 
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delphia Junior Bar Association; Junior Bar Committee on 
Relations with Law Schools, District of Columbia Bar Associ- 
ation; Junior Bar Section, The North Carolina Bar Association; 
Young Lawyers Section, Georgia Bar Association; Legal Edu- 
cation Committee, The Cleveland Bar Association; Seventh 
Circuit Regional Sponsorship Committee of Annual National 
Moot Court Competitions, Illinois State Bar Association; Junior 
Bar Committee, The Chicago Bar Association; The Indiana 
State Bar Association; The Bar Association of St. Louis in con- 
junction with Washington University School of Law; Louisiana 
State University Law School; University of New Mexico College 
of Law; and Conference of Junior Bar Members, State Bar of 
California. 

The New York City Regional Rounds of the competition will 
be held at the House of the Association on Thursday and Friday, 
November 18 and 19. The arguments on Thursday will begin at 
4:00 P.M. and on Friday at 4:00 p.m. and 8:00 P.M. The case to 
be argued involves the question of whether a state court can en- 
join peaceful stranger picketing by labor unions for organiza- 
tional purposes. 

°e@Mo 


ON SEPTEMBER 20 the following statement on candidates for 
judicial office was released by the President of the Association and 
Chauncey Belknap, Chairman of the Committee on the Judiciary: 


“At the general election in November there will be elected in the 
First Judicial Department (Manhattan and the Bronx) eight Justices 
of the Supreme Court. There will also be elected four Judges of the 
Court of Appeals of the State of New York. 

“This exceptionally large number of candidates for judicial office 
makes the election a very important one for the people of New York 
City. Because of its importance The Association of the Bar recently 
renewed its standing offer to the leaders of the major parties of its 
assistance in securing candidates of superior ability and character for 
these high judicial positions. To date this has not been accepted. 

“The welfare of every man, woman and child in the City is affected 
by the quality of justice that is dispensed in these Courts. It is es- 
pecially important that our judges be qualified by experience and 
ability to try cases fairly and expeditiously. The Association will watch 
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with great interest the candidates selected by the county leaders and 


will report to the voters as to whether they have the necessary 
qualifications. 

“In regard to the Court of Appeals, the highest Court in the State, 
three of the present Judges serving on that Court should receive the 
nomination of all political parties. These judges are Albert Conway, 
Charles §. Desmond and John Van Voorhis. All three of these Judges 
have served with great distinction and should be returned to office 
without political contests. This is in accord with a recognized tradition 
that sitting judges who have served with distinction should be redesig- 
nated by all political parties. Their re-election on the nomination of 
all political parties will insure that the Court of Appeals maintains its 
standing as one of the great Courts of the country. For the fourth 
vacancy on the Court the political leaders have an obligation to the 
people of the State to select the most highly qualified candidate they 
can find. 


“We again urge the political leaders to consult with the organized 
Bar before making their final selection.” 


°@o 


THE COMMITTEE on Entertainment, of which The Honorable 
Arthur Markewich is Chairman, sponsored a highly successful 
Halloween Dance. K. Bertram Friedman was Chairman of the 
Subcommittee in charge of the dance. 


o@o 


THE FIRST MEETING of the new Section on Corporate Law De- 
partments of the Committee on Post-Admission Legal Education 
was held in October. Orison S. Marden is Chairman of the Com- 
mittee and E. Nobles Lowe is Chairman of the Section. The first 
meeting was devoted to a discussion of The Organization and 
Operation of Corporate Law Departments. The members of the 
panel leading the discussion were Lawrence S. Apsey, General 
Attorney, Celanese Corporation of America; William T. Gossett, 
Vice President and General Counsel, Ford Motor Company; 
William F. Kenney, Vice President and General Counsel, Shell 
Oil Company; Frederick F. Mack, General Attorney, General 
Foods Corporation; and Charles $. Maddock, Assistant Director 
of the Legal Department, Hercules Powder Company. Among 
the items discussed were the types of law departments, the duties 
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and authority of law departments, relationships of law depart- 
ments with corporate officials, outside counsel, subsidiaries, and 
patent and tax departments, legal files, exchange of information 
between members of law departments, training members of law 
departments and legal work for employees of the corporation. 


ogo 


THE HONORABLE Edward S. Dore, Associate Justice, Supreme 
Court, Appellate Division, First Department, delivered on 
October 28 the first of the series of lectures sponsored by the 
Committee on Post-Admission Legal Education, of which Orison 
S. Marden is Chairman. Judge Dore spoke on the topic, “Ex- 
pressing The Idea—The Essentials Of Oral And Written Argu- 
ment.” Judge Dore’s lecture will be published in the December 
number of THE RECORD. 











The Calendar of the Association 


November 


November 


November 


November 


November 


November 


November 


November 


for November and December 


10 


15 


16 


(As of November 3, 1954) 


Dinner Meeting of Committee on Atomic Energy 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Labor Law 
Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Taxation 


Meeting of Committee on the City Court 

Dinner Meeting of Committee on Federal Legis- 
lation 

Dinner Meeting of Special Committee on Studies 
and Surveys of Administration of Justice 


Dinner Meeting of Committee on Real Property Law 


Meeting of Committee on Admiralty 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Improvement of 
Family Law 


Meeting of Library Committee 

Dinner Meeting of Committee on Broadcasting 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Municipal Affairs 


Dinner Meeting of Committee on Aeronautics 

Meeting of Committee on Criminal Courts, Law and 
Procedure 

Dinner Meeting of Committee on Legal Education 

Meeting of Committee on Uniform State Laws 

Meeting of Section on Litigation 

Dinner Meeting of Special Committee on Qualifi- 
cations 
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November 17 Meeting of Committee on Admissions 


November 


November 


November 


November 


November 


November 


December 


December 


December 


18 


19 


22 


23 


29 
30 


Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Domestic Rela- 
tions Court 

Dinner Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Trade Regulation 
and Trade-Marks 

Meeting of Section on Trade Regulation 


New York City Regional Moot Court Competition. 
Sponsorship Young Lawyers Committee 


New York City Regional Moot Court Competition. 
Sponsorship Young Lawyers Committee 


Meeting of Section on Corporate Law Departments, 
8 P.M. Buffet Supper, 6:15 P.M. 


Meeting of Section on Corporations 

Dinner Meeting of Committee on International Law 

Round Table Conference, 8:15 P.M. Guest, Carl 
D. Schlitt, Esq., Solicitor, Home Title Guaranty 
Company. 


Dinner Meeting of Committee on Military Justice 


Meeting of Section on Jurisprudence and Compara- 
tive Law 


Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Administrative Law and 
Procedure 

Conference on Calendar Practices in the Municipal 
Court, 3 P.M. 

Dinner Meeting of Committee on Federal Legis- 
lation 

Dinner Meeting of Committee on Professional Ethics 

Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Executive Committee 
Meeting of Section on Taxation 
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December 


December 


December 


December 


13 


14 


15 


20 
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Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 


Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Meeting of Committee on Domestic Relations Court 
Meeting of Committee on Foreign Law 

Meeting of Section on Litigation 

Meeting of Committee on State Legislation 


Meeting of Section on Corporate Law Departments 
Meeting of Library Committee 








The Executive and the Rule of Law 


By THe RicHt Honoras.e Sir Davip PATRICK MAXWELL FYFE 


I am sure that it is unnecessary for me to embark on any lengthy 
description of what we in England understand by “rule of law,” 
as my readers will be as familiar as I am with Dicey’s exposition of 
this fundamental principle of our constitution. 

But perhaps I ought to begin with all diffidence, by presenting 
my own credentials, as it were, for venturing to write on the 
subject of “The Executive and the Rule of Law.” I hold the posi- 
tion of Home Secretary in the British Government, and although 
it is not essential that the holder of that office should be a lawyer, 
it does so happen that I practised at the Bar for a good many years. 

As an elected representative sitting in the House of Commons, 
I am a member of the legislature; and as a member of the Govern- 
ment I am also a member of the Executive. As Home Secretary 
I have as one of my principal tasks the responsibility for the 
preservation of law and order, or, as we put it, the maintenance 
of the Queen’s peace. 

The Home Secretary is himself the police authority for 
Greater London and has considerable responsibilities for the 
police forces throughout the country; and he is the Minister 
principally concerned with the criminal law and the functioning 
of the criminal courts. 

My main topic is not the duties of the Home Secretary, but I 
thought it only right at this stage to mention some of my Minis- 
terial duties since, perhaps more than some of the other members 


Editor’s Note: Sir David Patrick Maxwell Fyfe, former Attorney General of Great 
Britain and Minister for Home Affairs, was elected an Honorary Member of the 
Association on June 2, 1954. He prepared the paper published here for delivery 
to the Association upon the occasion of his accepting the Honorary Membership. 
Since the membership was presented at a time when few of the Association members 
could be present, it was decided to publish the paper. As this issue of THE RECORD 
goes to press it has been announced that Sir David will succeed The Right Honor- 
able Lord Gavin Turnbull Simonds as Lord Chancellor of Great Britain. 
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of the Executive, I have good cause in my daily work to recognise 
the importance of the rule of law in our democratic society. 

Dicey, you will recall, suggested that the rule of law could be 
regarded from three different points of view. In the first place, it 
means that no man is punishable save for a breach of the law 
established in the ordinary legal manner before the ordinary 
courts of the land, and this feature of the constitution is therefore 
to be contrasted with every system of government based on the 
exercise by persons in authority of wide, arbitrary or discretionary 
powers of restraint. 

It means, secondly, equality before the law. No man is above 
the law, but whatever his rank or condition he is subject to the 
ordinary law of the realm and amenable to the jurisdiction of the 
ordinary courts. 

In the third place, it means with us that the general principles 
of the constitution are not the source but the consequence of the 
rights of individuals as defined and enforced by the courts. 

There have inevitably been changes and developments since 
Dicey wrote down this aspect of our constitution some seventy 
years ago. We have no written constitution, and the enormously 
increased responsibilities placed on the central Government 
during the present century have inevitably led to important 
alterations in the pattern of government. 

I may give as an instance the growth in the use of adminis- 
trative tribunals, which sometimes themselves reach a decision 
and sometimes advise the responsible Minister, normally after 
a public inquiry, before he comes to a decision—a decision which 
may well be a quasi-judicial decision. 

This procedure for arriving at administrative decisions, some 
of which affect the rights and property of individuals, would 
certainly have to be taken into account in any modern definition 
of the rule of law. I think it is generally accepted that some pro- 
cedure of this kind is inevitable in present circumstances; but it 
is also essential that the development of administrative tribunals 
should be most carefully watched by Parliament. 

It is indeed doubly important, when there is no written con- 
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stitution, that Parliament—the Sovereign Parliament to whom 
the Executive is directly responsible—should watch jealously 
that the basic constitutional safeguards are preserved. That duty, 
I can assert with some confidence, is faithfully discharged, and I 
believe it is true to say that, notwithstanding the important 
changes in the constitution made during this century, the su- 
premacy of the law remains as much an entrenched principle of 
our constitution as it has done since the doctrine of the divine 
rights of kings was finally discarded in the 17th century. 

If I could again refer to Dicey, he observed in a passage written 
in 1908 that the rule of law was nearly as well established in most 
countries of Europe as in England, and that foreigners might in 
the goth century find some difficulty in understanding how it 
ever happened that the absence of arbitrary power on the part of 
the Crown, of the Executive, and of every other authority in 
England, had for so long seemed to be a striking feature of the 
English constitution. 

Unfortunately, that is not so to-day. Since then, great areas of 
the Continent of Europe have twice been subjected to a regime 
which exalts the absolute power of the State beyond anything 
dreamed of by, say, Louis XIV, and provides not just an interest- 
ing contrast to our own regime, but a threat to our own way of 
life. In face of that threat, there have been no panic measures to 
strengthen the hands of the Executive, although certain emer- 
gency powers were conferred on the Executive in time of war, 
and we have not attempted to counter the threat by adopting the 
methods of our opponents. 

The existence in our country of men who sympathise with the 
totalitarian way of life constitutes, to a certain extent, a menace to 
good order, but order, although it is a prerequisite of liberty, is 
not an end in itself. It would be possible by new legislation to 
make illegal the expression of any form of support for the 
totalitarian way of life, but we have not done so. It is our belief 
that no government and no society must require a sacrifice of 
liberty from the individual that does not produce a commensurate 
advantage to the community. Order can be bought only at the 
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cost of some liberty, but if the price is too high, the bargain be- 
comes meaningless; the order we obtain becomes not the foun- 
dation of civil liberty, but its grave. 

This means that we maintain the liberty even of those who 
attack our whole system of government, provided their activities 
are not such as seriously to endanger the foundations of govern- 
ment itself. The application of this principle in practice is a 
matter of maintaining a nice and often precarious balance be- 
tween the danger of doing too much to control agitation for 
radical change, and the danger of doing too little. 

If the Government is armed with extensive powers to check 
subversive movements, it will be in a position to use those powers 
against its political opponents and to make itself autocratic. 
Weapons designed for the protection of law and order may be- 
come instruments of tyranny. 

On the other hand, if the Government has insufficient powers 
and disorder grows, the fear of anarchy may induce the country 
to support a would-be dictator, and the end of the road will still 
be tyranny. 

No-one may advocate or use violence to change the laws or the 
constitution of this country, because that would disturb the 
Queen’s peace on which all our laws depend; but short of that, 
people can resort to almost any methods of agitation they like 
to get laws or policies or institutions changed, because unless 
this were allowed, we might never get bad laws changed or un- 
satisfactory institutions improved. 

It is the duty of the Executive to see that there is no violence, 
and that people who try to gain power by force do not have the 
means. This duty of ensuring that agitation does not degenerate 
into revolution is fortunately rendered easier than it might at 
first sight appear by the fact that while many people in our 
country are prepared to denounce the Government of the day in 
the strongest language and to fulminate against particular laws 
or institutions, very few really want to overturn the system by 
which our laws are made and our Government is carried on. And 
even on those occasions—happily few—when there has appeared 
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in Britain a real threat to public order, we have still sought to 
reconcile security with toleration. 

In the years just before the last war we had a Fascist organi- 
sation led by Sir Oswald Mosley, whose black-shirted gangs were 
for a time a menace to the peace and quiet of many streets in the 
East End of London. It was necessary, however, to pass only one 
new law to enable the Executive to deal with this menace. This 
was the Public Order Act, 1936, which made it illegal for mem- 
bers of a political organisation to wear uniform, or to organise 
themselves in semi-military bodies. 

When war came upon us in 1939 emergency powers were given 
to the Executive by regulations made under authority of an Act 
of Parliament; and notably power was given to the Home Secre- 
tary to order the detention, without trial, of persons of hostile 
origin or associations and persons thought to have been concerned 
in acts prejudicial to the public safety or the defence of the realm. 

There were certain safeguards against the misuse of these wide 
powers; and in any event the powers were gladly surrendered as 
soon as the emergency was passed, and have left no permanent 
mark on the duties of the Home Secretary in time of peace. 

I mentioned earlier that one of the primary duties of the Home 
Secretary is in relation to the preservation of law and order, and 
he is therefore the Minister primarily concerned with the task 
of government which I have been describing—that of maintaining 
the balance between too much and too little liberty. 

When I speak of the Queen’s peace, I mean by that the peace 
of the Queen’s people, and the object for which the Government 
maintains peace among the people is not to restrict their activities 
but to create a condition of affairs in which there will be the 
fullest liberty for them to follow their lawful pursuits. The law 
which makes it an offence to throw stones at windows was not 
passed to deprive small boys of that enjoyment—it was passed in 
order that householders might not be disturbed in their domestic 
pursuits. 

When Sir Winston Churchill was Home Secretary, a local 
authority proposed to make a by-law prohibiting the use of roller- 
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skates on London pavements (I suppose I ought, when speaking 
here, to say “sidewalks’’), but Sir Winston decided that it was 
more important to protect the London boy against encroachment 
on his limited opportunities for adventure than to protect the 
peace of elderly people who disliked being bumped into by boys 
on skates, and he refused to confirm the by-law. 

These may seem trivial illustrations, but they serve to point 
out the problem which faces our Government and yours—the 
question how far liberty can safely be enjoyed without endanger- 
ing the foundations of government itself. 

On the one hand, we have seen parliamentary systems of 
government perish in many lands because parliaments and 
governments which have been anxious to maintain liberty have 
been too weak to govern, and history has again and again re- 
peated the epitaph ‘“‘Freedom free to slay herself and dying while 
they shout her name’’; and on the other hand, we have seen 
despotism holding in its iron grip large parts of the world. We, 
like you, have been concerned in these stormy years with main- 
taining a proper balance between order and liberty; and the 
recognition throughout of the rule of law has helped us, so far, 
to achieve some success in these endeavours. 

One of the facets of the rule of law is that of equality before 
the law, and we regard it as of the first importance that every 
man, whatever his rank and condition, should be subject to the 
law and that it should be possible for him to be called upon to 
answer for an illegal act. 

The saying that “the Queen can do no wrong” means not only 
that the Sovereign cannot be proceeded against for an alleged 
wrong, but also that she cannot authorise any wrongful act so 
as to justify the wrongdoer. The private citizen has as much right 
to enforce the law against the Queen’s officers—as the Queen’s 
officers have to enforce it against the private citizen. 

This applies to the police and to any agency of government. 
If anyone claims to have been wrongfully arrested, he can proceed 
in the courts against the police officer concerned. If he claims to 
have been wronged by a Government Department, facilities are 
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given for an action against the official responsible. The courts 
will bring to book anyone, whatever his position, who unlawfully 
interferes with any of our civil rights. 

In our country there is no such thing as “‘administrative law.” 
Since the passing of the Crown Proceedings Act, 1947, the Crown 
may be sued for its tortious acts in practically the same way as 
may a private individual. Another recent change in the law, to 
mark the doctrine that all men are equal before the law, was 
made in 1948, when an Act of Parliament wrote a further chapter 
of English history by abolishing the privilege of the peers of the 
realm to be tried for felonies by their own Order in Parliament 
or by the Court of the Lord High Steward. 

And now just a few words on the third aspect of the rule of law. 
There is in our constitution an absence of those declarations or 
definitions of right which form such an important part for 
example of your own constitution. Our constitution is based not 
so much on positive assertions of what a man may do, as on 
provisions of the law as to what he may not do. 

To take one example. There is in our constitution no such 
thing as a right of public meeting; the right is the result of in- 
dividual rights of personal liberty and freedom of speech—the 
right of a number of persons to assemble together for public dis- 
cussion or other lawful purposes is simply an aggregation of the 
rights of each of the members of the assembly to go where he 
pleases so long as he does not break the law and to say what he 
pleases provided it is not seditious, blasphemous, obscene or 
defamatory. 

Such principles as can be discovered in our constitution tend to 
be drawn from the decisions of judges or from statutes which, 
being passed to meet certain grievances, are as it were judgments 
pronounced by the High Court of Parliament. 

I have known some foreign students of our system of govern- 
ment to be puzzled over reconciling the doctrine of the rule of law 
with the supremacy of the Sovereign Parliament. On this I would 
only say to-day that the decisions of Parliament must take the 
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shape of formal and deliberate legislation, and that the will of 
Parliament can be expressed only through an Act of Parliament, 
which then falls to be interpreted by the courts; and also that 
Parliament as such does not exercise direct executive power or 
appoint members or officials of the Executive Government. 

The House of Lords and the House of Commons combined 
cannot issue direct orders to civil servants, to the police or to the 
armed forces—these servants of the State are still in name servants 
of the Crown. 

We have never had in our country the strict separation of 
powers between the Executive, the legislature and the judiciary 
which Montesquieu thought that he discerned—as I have already 
mentioned, the members of the Executive are themselves mem- 
bers of the legislature and directly responsible to the legislature, 
and although by and large it is true to say that the judiciary is 
independent, even here there is some blurring when you find 
the Lord Chancellor sitting as a member of the Cabinet and 
when you still find justices of the peace exercising some remnants 
of the administrative duties which once formed so prominent a 
part of their responsibilities. But it is I think true to say that 
where the three functions of government are identified in one 
body, this spells tyranny. 

I hope that what I have said will serve to show that in our 
country the Executive remains subject not merely to the approval 
of the legislature, but must always act within the framework of 
the law of the land. 

It has no power to make laws itself save where power to make 
subordinate instruments is expressly conferred by Act of Parlia- 
ment; it cannot order the arrest of a person who is not reasonably 
suspected of having committed a breach of the ordinary law; the 
members of the Executive and their servants are in no sense 
above the law but can themselves be brought before the courts to 
answer for their actions; and the private individual looks to the 
law, and not to the whim of the Executive, for the maintenance 
of his rights and liberties. 
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I could perhaps illustrate the supremacy of the law by referring 
to two fairly recent incidents in the experience of my own De- 
partment. 

The first happened in the time of my predecessor, and will 
probably still be fresh in the minds of an American audience. It 
involved one Gerhard Eisler, who fled to Europe from the United 
States; his return was asked for under the Anglo-American extra- 
dition treaty to enable him to be dealt with for perjury. 

Eisler was duly arrested on his arrival in British territorial 
waters and the extradition application was duly considered, but 
it became clear that there was no evidence that he had committed 
an offence covered by the terms of the extradition treaty, and 
notwithstanding our natural anxiety to assist an ally in a case 
of this kind, Eisler was discharged by the Courts. 

I mention this case, which I believe gave rise to a certain 
amount of misunderstanding in this country at the time, as an 
illustration of the fact that the Government of the day felt it 
impossible to go behind the provisions of the law and very 
properly came to the conclusion that it must be the law, and not 
politics or anxiety to help a friendly country, which must prevail. 

The second case is more recent. You probably saw in the news- 
papers that in somewhat dramatic circumstances a Polish ship in 
the Thames was boarded by a party of police officers and a Polish 
stowaway, Antoni Klimowicz, taken ashore in response to a 
writ for habeas corpus for which application had been made on 
my behalf. 

In that case we were faced with the fact that a person in terri- 
torial waters and therefore within the jurisdiction of our courts 
had made an appeal for political asylum, and the Government 
showed itself prepared to take quite drastic action to ensure that 
the individual was not taken by force out of the jurisdiction be- 
fore his appeal for asylum could be considered. 

As a lawyer by profession, I start with perhaps a natural pre- 
dilection in favour of the importance of the law; but I can 
honestly say that my experience as a legislator, and more lately 
as a member of the Executive, has fully confirmed my belief that 
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the rule of law remains one of the principal safeguards of de- 
mocracy as we understand it in our country. 

We have no written constitution, we have no rigid separation 
of powers; but we maintain unimpaired a long tradition of 
liberty, and we believe that we have, on the whole, succeeded in 
finding and holding a proper balance between freedom and order. 

We shall, I feel confident, continue to display the eternal 
vigilance needed to maintain liberty, and in that ceaseless effort, 
we recognise how important it is that we should maintain un- 
impaired the supremacy of the law, backed as it is by an indepen- 
dent judiciary. 

A former Lord Chancellor said:— 


“Amid the cross currents and shifting sands of public life, 
the Law is like a great rock upon which a man may set his 
feet and be safe, while the inevitable inequalities of private 
life are not so dangerous in a country where every citizen 
knows that in the Law Courts, at any rate, he can get 
justice.” 











New Atomic Problems 


By Oscar M. RUEBHAUSEN 


The adoption of a new law is an occasion filled with challenge, 
with promise, and with problems. This is especially so with the 
Atomic Energy Act of 1954.* 

The other papers’ have given us a very real sense of the nature 
and scope of this new law, of the crucial licensing system which 
will control private activities in the atomic field, and of the new 
patent provisions. For my part, I would like to explore two prob- 
lems which are emerging now for the first time. The two inquiries 
which I would like to make are these: 


First: what is the effect of the new law on atomic opera- 
tions abroad by private American enterprise? and 

Second: what is the role and responsibility of the several 
States under the new law? 


Neither of these subjects has received any general public atten- 
tion. Yet both of them are potentially of great significance. 

First, let us look at the impact of the new law on private opera- 
tions abroad in the atomic field. 


PRIVATE INTERNATIONAL ATOMIC ENTERPRISE 


Nearly a year ago, President Eisenhower stirred the hearts and 
minds of men all over the world with his proposal for the develop- 
ment of the peaceful uses of atomic energy. In the wake of that 


Editor’s Note: Mr. Ruebhausen is Chairman of the Association’s Special Com- 
mittee on Atomic Energy and member of the American Bar Association’s Com- 
mittee on Atomic Energy. This article is based on a paper presented by Mr. 
Ruebhausen as part of a program sponsored by the Atomic Industrial Forum, 
Inc., on September 27 and 28, 1954, analyzing and interpreting the new federal 
atomic energy legislation. 

1 Public Law 703 (83rd Congress), 68 Stat. 919, approved August go, 1954. 

* The full proceedings of the two-day program are being printed by, and may be 
obtained from, the Atomic Industrial Forum, Inc., 260 Madison Avenue, New York. 
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remarkable address to the United Nations there came a surge of 
new hope among free men everywhere. Private industry the world 
over is now thirsting for the atomic knowledge which will bring 
cheaper and more available power, new products and processes, 
new drugs, and a higher standard of living. American business, 
moreover, seems ready and anxious to put the atom to useful 
peaceful work abroad as well as at home. And humble citizens on 
every continent are impatient to get on with this job. 

We, as a nation, cannot afford to be less vigorous or less success- 
ful in the development of the peaceful potentials of the atom than 
we were in perfecting it as an instrument of destruction. Nor can 
we disregard the hopes and aspirations in this matter of our fel- 
low men in other countries. It is truly in our own national inter- 
est that we help meet these hopes, develop the beneficial uses of 
atomic energy and thus strengthen both the economy and the 
spirit of what is left of the free world. 

The awareness of these things provided some of the impetus for 
the amendment of the McMahon Act.’ As we all know, the 
McMahon Act, for reasons which were sound at the time, was 
dedicated primarily to the exploitation of the military potential 
of the atom; and it frustrated the effective participation of private 
enterprise in the development of atomic energy both at home and 
abroad. These were some of the aspects of the McMahon Act 
which called out for its revision. 

Now let us see how far we have progressed. 

The President last February in recommending a new atomic 
law included among his objectives both “widened cooperation 
with our allies in certain atomic energy matters’ and “encourage- 
ment of broadened participation in the development of peace- 
time uses of atomic energy in the United States.”’ There are two 
features of this Presidential statement which are pertinent to our 
immediate inquiry. First, the international cooperation which 
was visualized was essentially a government to government co- 


% 42 U.S.C.A. Sec. 1801. For some of the other considerations leading to a revision 
of the McMahon Act, see Ruebhausen, “Toward a New Atomic Policy,” 8 Record 
P- 229 (1953). 
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operation. It was not a people to people, a business to business, or 
a science to science program. The emphasis of the relationships 
was to be official and not private. Second, the broadened partici- 
pation by private enterprise which was proposed by the President 
for the development of the peacetime uses of atomic energy was 
confined to the development of such uses “in the United States.” 
The participation of private enterprise, therefore, in the peaceful 
development of atomic energy outside of the United States did 
not appear as an important part of the Presidential objective. 

The new Atomic Energy Act reflects this Presidential approach 
in the international sphere. There are essentially five types of 
provisions in the new Act dealing with international atomic 
activities. Four of the five involve essentially government to 
government programs. 


1. First, there is the International Arrangement. The 
President is authorized to enter into an international 
arrangement with a group of nations providing for inter- 
national cooperation in the non-military applications of 
atomic energy.‘ Such an arrangement could put into effect 
the President’s international atomic pool proposal but it 
would require the specific approval of Congress to become 
effective. In any event, it would be a government to gov- 
ernment activity. 

2. Second, there are Agreements for Cooperation. 
Agreements for cooperation between the United States 
and other nations are required before specified interna- 
tional atomic energy activities can be undertaken.’ The 
agreements for cooperation are designed to lay down the 
ground rules for such activities. Operations under these 
Agreements would be primarily, but need not be exclu- 
sively, a government to government matter. Further, such 
agreements do not require Congressional approval to be- 
come effective. They do, however, require a 30 day submis- 


“Sec. 124; and see also Sec. 11k. 
® Secs. 11b and 123. 
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sion to the Joint Committee while Congress is in session. 
Whether such agreements for cooperation can provide a 
healthy basis for private international activity is a matter 
of speculation at this time when not even the first such 
agreement has been negotiated. 

3. Third, there are provisions in the new Act for the 
Foreign Distribution of Materials. The new Act speci- 
fically authorizes the Commission to make a foreign distri- 
bution of specified materials. For example, authority is 
expressly given the AEC to distribute special nuclear ma- 
terials,’ source materials’ and by-product materials’ outside 
the United States. An international agreement for coop- 
eration is required before there can be a foreign distribu- 
tion of special nuclear material. In the case of both source 
materials and by-product materials, however, the AEC is 
authorized to distribute such materials outside of the 
United States even without an agreement for cooperation 
provided there is a determination by the Commission that 
such distribution will not harm the interests of the United 
States. Interestingly enough, there are no express provi- 
sions authorizing the Commission to make a foreign dis- 
tribution of utilization facilities, or production facilities 
or component parts; nor, on the other hand, is the Com- 
mission expressly precluded from doing so. 

4. The fourth set of provisions in the Act dealing with 
international atomic activity are those related to the Com- 
munication of Restricted Data. The President is author- 
ized to permit communication of certain types of restricted 
data to other nations.’ This is to be a government to gov- 
ernment activity. There is no express prohibition against 
an authorized private communication of restricted data 
abroad. There is some danger, however, that the very 


* Sec. 54. 


7 Sec. 64. 
® Sec. 82b. 
® Sec. 144. 
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specification in the new Act of the President’s authority 
precludes the private communication of restricted data 
abroad even by a government contractor acting pursuant 
to government authorization or acting pursuant to an 
international agreement for cooperation. 

5. Fifth, and finally, there are a few provisions of the 
new law directly concerned with private atomic activities 
abroad. Some of these provisions permit, and some pro- 
hibit, either expressly or by implication, such private ac- 
tivities. These provisions are diverse, incomplete and in 
some respects unclear. Yet, it is principally upon these pro- 
visions that we must depend if private American capital 
and initiative are to participate now in opening up the vast 
resources of areas like South America or Asia through 
nuclear power. It is largely these provisions which must 
guide the American manufacturer or engineer who wishes 
to put his products or services to work abroad in the devel- 
opment of the peaceful uses of atomic energy. 


It is difficult to summarize the provisions applicable to private 
atomic activities abroad since the various possible foreign opera- 
tions are variously treated. There are, however, five principal 
techniques employed by the new Act to deal with private opera- 
tions abroad. They are: 


First, statutory permission to engage in certain types of 
private activities pursuant to licensing by the AEC. 

Second, statutory permission to engage in other types of 
private activities upon receipt of authorization from the 
AEC. 

Third, statutory permission to engage in certain private 
activities abroad pursuant to an international agreement 
for cooperation. 

Fourth, statutory prohibition against certain types of 
private atomic activity outside the United States; and 

Fifth, statutory silence. 
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Let us take a brief look at each of these five techniques. 


1. LICENSING OF PRIVATE ACTIVITIES ABROAD 


The licensing technique is employed by the new Act to peiimit 
general dealings abroad by private persons with two types of 
materials—by-product materials” and source materials.“ The 
licensing technique is also used to permit limited foreign activity 
with respect to component parts of atomic facilities.” These three 
—and only these three—types of activity outside the United States 
are specifically provided for in the Act under a straight licensing 
procedure. 

With respect to by-product materials the law is clear and en- 
couraging: the Commission is specifically authorized to license 
foreign private distribution of such materials. 

In the case of source materials the law is, I think, equally en- 
couraging: no differentiation is made between dealing with 
source materials within the United States as compared with such 
action outside of the United States. In either case the dealing 
with source materials is permitted if a license has been obtained. 

The situation with respect to component parts, however, is 
more complex. It is clear that those component parts which are 
important, and which are especially designed as a part of a pro- 
duction or utilization facility, may be exported under a license, 
but only if the Commission determines, on a case by case basis, 
that each such export will not constitute an unreasonable risk to 
the common defense and security. This clear authorization is 
limited to exports. It is unfortunately far from clear—in fact it is 
doubtful—whether any other dealings in such component parts 
outside the United States (such as the manufacture or possession 
or transfer of component parts abroad) are to be permitted under 
a license. That question involves a complex analysis of Sections 


Sec. 82c. 
1 Sec. 62. 
# Sec. 109. 
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109, 101 and 57a(3) of the new Act. It is a question which will 
eventually have to be clarified either by the Commission or by 
the Congress. 


2. COMMISSION AUTHORIZATION 


The second technique employed by the Act to deal with private 
atomic activities outside the United States is that of Commission 
authorization. 

You may say that “Commission authorization” and a “Commis- 
sion license” are really two ways of saying the same thing. You 
may be right—but the Atomic Energy Act of 1954 seems to differ- 
entiate between the two. As a practical matter AEC authoriza- 
tion may take the form of a license and in all probability the AEC 
will construe the word “authorization” as the legal equivalent of 
“license”; but I suggest to you that the provisions of the new law 
which are by their terms applicable to licenses (such as the revoca- 
tion and modification provisions”) may not, as a legal matter, 
apply to those Commission acts which the statute describes as an 
“authorization” and not as a “license.” 

Now-—looking only at foreign private activities—the authoriza- 
tion procedure is required by the Act, for the production of spe- 
cial nuclear material and for action which is related either di- 
rectly or indirectly to such production.” 

While the authorization procedure is confined to the produc- 
tion of special nuclear material, the language of the statute is 
sweeping. It makes it unlawful for any person “directly or in- 
directly to engage in the production of special nuclear material 
outside of the United States” — unless authorized. ‘The full impact 
of this prohibition is far from clear. The phrase, “directly or 
indirectly,” a phrase which also appeared in the McMahon Act, 
is the phrase that causes the trouble. The question which will 
have to be answered before private citizens undertake any foreign 


48 Secs. 186 and 187. 
™ Sec. 57a (3) (B). 
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atomic relationships whatsoever is this: “Is my action indirectly 
related to the production of special nuclear material?” If so, it 
must then also be determined whether the indirect action is so 
indirect that the AEC need not authorize it. 

A phrase such as “directly or indirectly” is never easy to inter- 
pret; but as used in the Atomic Energy Act the trouble may be 
deeper than suspected. Let me read what the Joint Committee 
said about this provision when reporting favorably on the bill: 


“This provision is designed to permit those who might 
teach abroad, or who might wish to sell unclassified serv- 
ices or parts of facilities . . . or who might wish to help 
build facilities abroad have an opportunity to do so with 
prior Commission approval.”* 


This comment of the Joint Committee was obviously intended to 
be helpful, but it raises some perplexing questions. 

Does it mean that no person may, without AEC consent, sell 
unclassified services if they are, in any sense, related to the pro- 
duction of special nuclear material abroad? That would mean 
that scientists, lawyers, engineers, transportation companies, 
architects, designers and industrial consultants may not sell their 
services—no matter how unclassified—in this field abroad, without 
AEC authorization. Does it mean also that no supplier may sell 
unclassified parts and no contractor or workman may even “help” 
build facilities abroad without Commission approval? Finally, 
may no one, without such approval, teach in a foreign university 
on unclassified subjects related to the production of special 
nuclear material? 

It is easy to visualize all kinds of situations where AEC ap- 
proval might be required and where the securing of such authori- 
zation would place an intolerable burden not only on private 
citizens but on the Commission. The function of giving AEC 
authorization under this section, interestingly enough, is one 


% Report of Joint Committee on Atomic Energy, Report No. 2181, 83rd Congress, 
2nd Session, dated July 12, 1954, page 16. 
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which the Commission is expressly forbidden by the Congress to 
delegate to the General Manager or to any other officer.” 

Obviously some restraint must be exercised in interpreting this 
provision. In view of its uncertainty, however, and the severe 
penalties provided by law for its violation, some clarification by 
the AEC of the scope of this section is urgently needed. I have no 
doubt that the clarification will be forthcoming. 


3- AGREEMENTS FOR COOPERATION 


The third statutory technique employed by the Act is to permit 
a private person to engage in the production of special nuclear 
material abroad if it is done pursuant to an international agree- 
ment for cooperation.” This technique is an alternative to the 
authorization procedure, which I have just discussed, permitting 
the production of special nuclear material abroad. This tech- 
nique is also used to permit the private export of production and 
utilization facilities under license.” No separate comment seems 
required except to observe that this technique, dependent as it is 
upon an international agreement, is not likely to be of wide im- 
portance to private enterprise in the immediate future. Not only 
will it take some time to negotiate such agreements, but it is by 
no means yet certain that such agreements will make possible a 
truly private participation in the production of special nuclear 
material abroad. 


4. STATUTORY PROHIBITION 


The fourth statutory technique applied to private interna- 
tional atomic enterprise is that of prohibition. This technique is 
invoked at least three times: 


1. to prohibit the private export or import of special 
nuclear materials from or into the United States; 


6 Sec. 161 0. 
17 Sec. 57a (3) (A). 
8 Secs. 103d and 104d. 
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2. to prohibit the private transfer or receipt of special 
nuclear material in interstate commerce outside the 
United States; and 

3. to prohibit, by implication, the private ownership of 
production facilities abroad. 


A brief comment on each of these prohibitions is in order. 

The export from or the import into the United States of any 
special nuclear material by any person other than the AEC is 
flatly prohibited.” There are no exceptions and no discretion is 
allowed by the law. The prohibition is absolute. 

Similar in nature is the prohibition against the transfer or re- 
ceipt of any special nuclear material in interstate commerce.” 
Here, however, there is one exception, namely, a transfer or 
receipt within the United States, if licensed by the Commission. 
But this exception does not cover the transfer or receipt of special 
nuclear material in interstate commerce outside of the United 
States. This prohibition, accordingly, could be a serious barrier 
to private atomic activities abroad. It may not be as absolute, 
however, as it seems. 

The reason for hope lies in the fact that the new law makes it 
unlawful only to “transfer or receive any special nuclear material 
in interstate commerce.” The law is silent both as to possession 
and as to legal ownership of such material abroad. Moreover, only 
movement of such material in interstate, and not in foreign or 
local, commerce seems to be prohibited. Perhaps, therefore, both 
possession and ownership of special nuclear material abroad are 
possible under the new law if they can be obtained without a 
movement in interstate commerce and if any necessary authoriza- 
tion to engage in production is obtained. In this connection it is 
of some pertinence that the two principal sections of the law 
requiring ownership of special nuclear material by the United 
States are confined to special nuclear material “within or under 
the jurisdiction of the United States.”’® The law makes no express 


1 Sec. 57a (2). 
™ See, for example, Secs, 2h and 52. 
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mention of the ownership of such material outside the United 
States. Thus the prohibition against the transfer or receipt of 
special nuclear material, by being narrowly phrased, may be a 
source of opportunity rather than a handicap to private industry. 
' There is a third prohibition in the Act and that is the implied 
prohibition against private ownership of production facilities 
abroad. Section 41a mdkes the Commission the exclusive owner 
of all production facilities other than certain research facilities 
and certain commercial or medical facilities within the United 
States. Since there is no exception in that section for foreign pro- 
duction facilities and since the section purports to apply to all 
production facilities, the implication is that no foreign commer- 
cial facilities may be owned by American private enterprise. 

If this is the correct interpretation of the law, note that it 
would permit the private ownership of production facilities at 
home but deny such ownership abroad. Note also that the new 
law precludes private ownership of special nuclear materials in 
the United States but by its silence implies that such ownership is 
possible abroad! Yet, these anomalies—if indeed they are such— 
are only further evidence that the problem of private partici- 
pation in the peaceful development of the atom outside the 
United States was not a paramount concern of the new legislation. 


5. STATUTORY SILENCE 


I have already pointed out a possible example of the fifth 
technique of the new law in dealing with private atomic activities 
abroad, namely the technique of silence. The silent treatment, 
arguably, is given to the issue of whether special nuclear material 
outside the United States may be privately possessed or owned. 
Section 101 dealing with production and utilization facilities 
gives us another example either of the silent treatment or of a 
statutory prohibition with respect to private atomic activities 
abroad. 

Section 101 makes it unlawful for any person, within the 
United States, in effect, to deal with any production or utilization 
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facility except in accordance with commercial or medical licenses 
issued by the AEC. First, I should observe that the language of 
Section 101 is ambiguous. It is ambiguous as to whether it is 
unlawful for any person located within the United States to deal 
in these facilities or whether it is simply unlawful for any person 
to deal in such facilities within the United States. If the section 
applies to any person located within the United States, then it 
constitutes an absolute and sweeping prohibition against possess- 
ing, acquiring, importing, transferring, producing or manu- 
facturing production and utilization facilities abroad. This is so 
since, apart from permitting certain exports, the only other excep- 
tion, namely, licenses, does not allow licenses for such activities 
abroad. Such a result would handicap private participation by 
American enterprise in nuclear power development in foreign 
countries. 

I suggest, however, that Section 101 need not be so rigorously 
interpreted. One possible and helpful construction is that the 
prohibition extends only to activities within the United States. 
Under this view the section is silent as to production or utilization 
facilities outside of the United States. If Section 101 is truly silent 
as to dealing with production and utilization facilities abroad, 
then American citizens or corporations would be free to manu- 
facture, produce, transfer and possess such facilities abroad. In the 
case of production facilities, as distinguished from utilization 
facilities," however, Commission authorization will probably be 
required under the “directly or indirectly” provision we dis- 
cussed earlier. 

This brief recital of the techniques used by the Act establishes, 
if nothing more, that private foreign atomic operations are a com- 
plex affair under the new Act. There are a number of interesting 
problems which I have not mentioned. For example, is it possible 
to use a foreign subsidiary to ease the impact of the law? The 
legal questions are many, the statutory interpretations are diffi- 


* The report of the Joint Committee, supra footnote No. 15, at p. 20 indicates 
that there is no utilization facility known today which is not also a production 
facility. This, however, may not always be true. 
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cult, and the problems intricate for any American seeking a stake 
in the peaceful development of the atom in foreign countries. 

My own conclusion, however, is that the difficulties are far 
from insurmountable. If the new law is wisely and imaginatively 
* construed and administered by the AEC, I believe that healthy 
private international atomic relationships are possible. Whether 
this will come to pass without further amendment of the Act will 
depend to an extraordinary degree on the wisdom, the ingenuity 
and the capacity of the AEC. The commission is heavily burdened 
with vast and vital responsibilities. It now has the enormous and 
crucial task of writing the regulations which will bring the new 
law into life. I have every confidence that the Commission, which 
has served the nation so well thus far, is equal to this new chal- 
lenge on which so much depends. 


THE ROLE OF THE STATES 


There is one other and quite unrelated aspect of the Atomic 
Energy Act of 1954 upon which I wish to comment. I refer to the 
role and the responsibility of the States and of State governments 
in the field of atomic energy. This is a subject which is not dealt 
with directly by the provisions of the Act yet it is a subject which 
has become of new importance because of the Act. 

Under the McMahon Act the States were fenced out. At best, 
they were interested observers of the atomic scene. Under the 
new Act, however, particularly if it results in any wide-spread 
private participation in atomic energy, a very real responsibility 
may fall upon the States. 

Actually, the Atomic Energy Act of 1954 contains very few 
references to the States. In fact, if we look only at the language 
of the Atomic Energy Act of 1954, it seems to assume the con- 
tinued non-existence of State participation in the atomic energy 
field. There are some references to the States, of course. Thus it 
is provided that the new Act shall not affect the authority or 
regulations of any State or local agency with respect to the 
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generation, sale, or transmission of electric power.” There is also 
a reference to consultation with appropriate State regulatory 
agencies whenever, following the revocation of a license, the 
continued operation of a production or utilization facility is 
deemed in the public interest.* But the sweeping findings in 
Section 2 of the Act emphasize that the development, utilization 
and control of atomic energy in all of its aspects is still deemed to 
be paramountly, if not exclusively, a national responsibility. The 
licensing provisions of the Act, moreover, make it quite clear that 
the responsibility for establishing the necessary rules to pro- 
tect the health and safety of the public is a Commission 
responsibility.” 

In the absence of any effort on the part of the States to assume 
some portion of these vital public responsibilities in the field of 
atomic energy, there certainly can be no criticism of the effort of 
the Federal government to take responsibility for these crucial 
matters. It seems to me, however, that the division of responsi- 
bility between the Federal government and the States is worth 
far greater attention that it has thus far had. Certainly profound 
issues of policy, philosophy and local requirements are raised. 
For example, are conditions of employment and provisions for 
health and safety better determined and better administered at 
the local level or at the national level? Is the uniformity that can 
be achieved through national legislation and national regulation 
preferable in all atomic matters to the diversity of attack that can 
be brought to bear by the State and local governments? Is the 
Atomic Energy Commission, charged as it is with the awesome 
responsibilities for both the military and peaceful applications 
of atomic energy, the right agency also to be burdened with pre- 
scribing conditions of employment and regulations to secure 
health and safety. Here it seems to me is an important area of 
Federal-State relations which should be examined carefully. 


* Sec. 271. 
% Sec. 188. 
* Sec. for example, Secs. 53e (7), 103b (2) and 161b. 
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There are at least four distinct areas of atomic responsibility 
in which the States have a vital interest. 

The first area of State concern is the health and safety of the 
general public. This is an area of traditional local responsibility. 

‘It involves such matters as air pollution, stream pollution, ex- 
plosion hazards, protection of crops and drinking water, the 
protection of men and animals. I wonder how many States have 
reviewed the adequacy of their existing laws and regulations 
dealing with such matters in the light of the impact of atomic 
energy. In this connection you will recall that the nuclear power 
policy statement issued by the Atomic Energy Commission in 
May of 1953 contained as one of its express points that “com- 
petent State authorities will be encouraged to assume increasing 
responsibility for safety aspects of reactor operations.” 

A second area of atomic responsibility for the States involves 
working conditions in atomic industries within their borders. 
This also is a traditional area of State concern. It includes not 
only the health and safety of employees, but also employee com- 
fort and security. What States I wonder have reviewed the ade- 
quacy of their existing laws and regulations, their existing in- 
spection system and their existing workmen’s compensation laws 
with the reality of the new atomic hazards and the new atomic 
industries in mind? 

A third important area of State concern is the existence of 
healthy commercial activity within its borders. If atomic energy 
contains the promise for industry which we believe is inherent 
in the atom, then I would expect the States to compete vigorously 
to encourage and foster private atomic development within their 
borders. It would seem highly proper for a State Governor to ask 
these questions: 


Are there resources within the State which can now for 
the first time be adequately exploited as a result of new 
atomic knowledge and new atomic processes? 

Are there tax incentives which should be used to induce 
a new atomic industry to take residence within the State? 
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Should the State embark on any research program to 
bring the benefits of atomic energy more rapidly to in- 
dustry and to the people for whom it is directly re- 
sponsible? 

Should the State, through the adoption of some in- 
surance program, endeavor to share with industry some 
of the special and extraordinary hazards of atomic energy? 


The race for progress in atomic energy will go to the diligent, the 
persevering, and the able. No State can afford to turn its back on 
the potential of the atom for the health, prosperity, and welfare of 
its citizens. 

A fourth area of State concern is the generation, transmission 
and sale of electric power. The potentials of the atom for cheaper 
power are matters which should be of primary concern to public 
service commissions and State governments throughout the 
country. If cheaper power can be made available through atomic 
energy, it should have a stimulating effect on industrial develop- 
ment in the State that first possesses it. 

Notwithstanding these areas of important State interest in 
atomic energy matters, many States appear to have ignored both 
the opportunity and the challenge in the atom. There are happily 
some exceptions. In February of this year the Conference of New 
England Governors established a Committee on Atomic Energy 
consisting of two members nominated by the Governors of each 
of the six New England States. Among the objectives of this Com- 
mittee were a survey and report on the interests of the New 
England States in the development of atomic energy for peace- 
ful purposes particularly in the field of power. ‘The Committee 
is also to report on such measures as are appropriate for both 
public and private organizations which will enlarge New 
England’s participation in the atomic energy program. This is 
an important first step to the determination of the proper in- 
terests of the States, to the furtherance of those interests when 
they are ascertained and to the fulfillment of the true potentials of 
the atom for all our citizens. 
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Similarly, the Texas Legislature in April of 1954, passed a 
resolution requesting the Texas Legislative Council to make a 
study of the impact of the atomic age on the Texas economy.” I 
believe that the Texas Legislature was moved to adopt this reso- 
lution by its concern over the effect of atomic energy on the oil 
industry. 

Apart from the actions of the New England Governors and 
the Texas Legislature, I know of only scattered State responses 
to the atomic age in which we have been living. There are, for 
example, statutes such as those adopted by the State of New Jersey 
governing the transportation of radioactive substances on the 
New Jersey highways.” There is also the Wyoming statute, 
adopted in 1953, requiring registration with the Department of 
Health by all institutions dealing with radioactive isotopes.” 
Other such examples will occur to you but these are sporadic and 
incomplete attempts to accommodate State Government and 
State legislation to the atomic era. 

If the States are fully to meet the challenge and the potential of 
atomic energy, an all-inclusive detailed study of atomic energy 
as it bears upon a particular State is needed. Such a survey could 
be undertaken by the existing departments of a particular State 
government, it could be undertaken by a legislative committee, or 
a Committee could be appointed by the Governor. The most 
promising approach lies in the appointment by the Governor of 
a top level commission to inquire into the local potentials of the 
atom, to review the adequacy of existing State laws and regu- 
lations, to recommend such new laws and regulations as may be 
required, and to recommend the courses of action which will 
bring the most vigorous development of atomic energy within 
the State’s borders. Such a commission, at the Governor’s level, 
would not be limited by the jurisdiction or the interests of a 
single department of State government. It could draw experts 


* Texas House C. R. 39, passed April 9, 1954. 

* See, for example, 39 N. J. Stat. Ann. §§ 39: 5B 2, 10 and 11; 27 N. J. Stat. Ann. 
§§ 27: 23-31, 27: 12B-18(i). 

* Wyoming Laws 1953, ch. 61, §§ 1-3. 
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from the State Departments of Health, of Commerce, of Labor, 
and other specialists. It could enlist citizens of wide experience in 
both State and national matters. I would assume that the Atomic 
Energy Commission would be happy to cooperate with any com- 
mission so appointed and to put before it the benefits of the AEC’s 
experience and knowledge. 

A top level review of this kind by the States is, I think, now due. 
The States owe it to their people to take a very hard and long look 
at the possibilities and the hazards of the atom. Such a searching 
inquiry should not only bear rich fruit in the peaceful develop- 
ment of atomic energy but it would also lead to the creation of 
an informed and responsible voice at the State level to speak on 
behalf of State and local governments in the development of 
national atomic policy. Such a voice has long been missing. It is 
needed now. 

In conclusion, I think we can agree that the new Atomic 
Energy Act of 1954 brings with it exciting prospects. It gives a 
refreshing start on a new national policy. It opens broad new 
vistas for industry both at home and abroad. It brings new possi- 
bilities for international cooperation and development among 
the nations of the free world and it provides a new challenge to the 
States to take some fair share of the burden and add their support 
to the development of atomic energy. 

The road block of the McMahon Act has been lifted. Ahead of 
us stretches not just a road but a whole new and unexplored 
frontier—the frontier of the peaceful uses of atomic energy. 

By the new Act, private industry has been invited to participate 
in exploring the new frontier. It has been asked to join govern- 
ment in a massive attack on the unknown. How effective this 
partnership can be depends in a very large measure on the admin- 
istration of the Act by the AEC and particularly on the rules and 
regulations it issues. 

I think it is fair to say that private industry has been invited to 
join the team and to play ball in the atomic stadium. Private 
industry, indeed, has been given a bat by the Congress and sent 
up to the plate to make good. But a large rope has been attached 
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to the bat and the AEC, through its licenses and sweeping powers, 
holds the rope in its hands. Whether private industry has the 
muscle and the skill to swing the bat, rope and all, for a home run, 
or even a hit, will depend on how tightly the rope is held by the 
* government. 

One might say that the new law is full of challenge. Challenges 
to the AEC to make it work. Challenges to the Congress to perfect 
it. Challenges to the States to supplement it. Challenges to busi- 
ness to demonstrate again what private initiative can do. And 
challenges to the scientists and engineers to develop the new 
knowledge on which all else depends. The interest and en- 
thusiasm of every American to put atomic energy to work for the 
benefit of himself and his neighbors and the vigor and ingenuity 
which is the hall-mark of American free enterprise leave no doubt 
in my mind that the response to these challenges will be strong 
and successful. 








Recent Decisions of the United States 


Supreme Court 


By Epwin M. ZIMMERMAN and JoHN D. CALHOUN 


UNITED CONSTRUCTION WORKERS V. LABURNUM CONSTRUCTION CORP. 
(June 7, 1954) 


In December of 1953, the Supreme Court in Garner v. Teamsters Union, 
346 U.S. 485, held that the federal Labor Management Relations Act pre- 
cluded a state court’s enjoining, under a state statute, a union from picketing 
of a type which constituted an unfair labor practice under the federal Act. 
The desirability of centralized administration of the rules governing labor 
controversies, and the possibility of conflict in the application to the same 
activity of the state and federal remedies were adduced as strong reasons for 
regarding the federal statute as excluding the type of state action attempted. 

In this, the Laburnum case, the Court was asked to decide whether the 
same result is reached where the state action consisted in the furnishing of a 
tribunal which adjudicated a tort claim based on the unfair labor practice 
and which awarded damages. Unlike the Garner case, an equivalent remedy 
was not available under the Labor Management Relations Act. 

The case arose in a Virginia court when the respondent construction 
company filed a common-law tort action against the labor union, alleging 
that as a result of the union’s threats and intimidations the respondent had 
to abandon profitable projects. The union’s motion to dismiss on the ground 
that the Labor Management Relations Act had deprived the state court of 
its jurisdiction over the subject matter was overruled and the Supreme 
Court of Appeals of Virginia affirmed. Certiorari was granted to decide the 
jurisdictional question. 

The Supreme Court affirmed the Virginia court, holding that the tort 
action was not precluded. Justices Black and Douglas dissented, and Justice 
Jackson did not participate. 

Justice Burton, writing for the majority, met the question of conflict be- 
tween state and federal law head-on, since he started with the asumption 
that the conduct resulting in a state award of tort damages constituted an 
unfair labor practice and affected interstate commerce within the meaning 


Editor’s Note: Marvin Schwartz, who has so ably assisted in reviewing recent de- 
cisions of the United States Supreme Court for THE RECORD, finds it necessary to 
relinquish his responsibility for this department. His successor is John D. Calhoun 
{A.B., Harvard 1943; LL.B., Yale 1949; Law Secretary to Mr. Justice Stanley Reed, 
1951 Term of the Court). 
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of the federal Act. He also cited a Government memorandum which stated 
that the National Labor Relations Board, under the standards it currently 
applied, would ordinarily assert jurisdiction over enterprises similar to that 
of the respondent. 

Justice Burton promptly distinguished Garner as a case in which Congress 
had provided a federal administrative remedy and judicial procedure for its 
enforcement, with which the state injunctive procedure conflicted. On the 
other hand, in the current case no such conflict existed since Congress had not 
provided any substitute for the traditional state court procedure for collect- 
ing damages for injuries caused by tortious conduct. Justice Burton further 
reasoned that the aim of the 1947 Labor Management Relations Act was to 
increase the legal responsibilities of the labor organizations. For this purpose, 
new preventive procedures against unfair practices by unions were enacted. 
The claim made by the petitioner that the Act also precluded state courts 
from entertaining tort actions which hitherto they could have entertained, in 
effect argues that the result of the 1947 Act was, in this respect, to diminish 
the legal responsibilities of labor unions since the new Act did not provide 
for such tort actions. This, the majority finds inconsistent with the legislative 
history of the Act. 

The dissenters, in an opinion by Justice Douglas, see the federal Act as 
designed to “decide labor-management controversies, to bring them to a 
peaceful, orderly settlement, to put the parties on the basis of equality which 
the rules designed by Congress envisaged.” This view, they feel, requires the 
federal remedy to be exclusive, otherwise the controversy is not settled by 
what the federal agency does. Permitting a tort suit results in the controversy 
dragging on, “keeping old wounds open, and robbing the administrative 
remedy of the healing effects it was intended to have.” 

Justice Jackson, who wrote the Garner opinion, did not participate in this 
case, presumably because of the illness that recently proved fatal. Although 
Laburnum and Garner are not necessarily inconsistent, there is sufficient 
emphasis in the Garner opinion on the desirability of centralized federal 
administration of rules of law governing labor controversies and of the 
following of specific procedures in dealing with labor grievances, to cause 
conjecture on whether Justice Jackson in Laburnum would have voted with 
the dissent or perhaps persuaded the Court to a different result. In any 
event, his speaking in Laburnum would have in all probability delineated 
more successfully than does the present majority opinion the circumstances 
under which the desirability of uniform administration does or does not lead 
to the precluding of state action. 


LEYRA V. DENNO, WARDEN 
(June 1, 1954) 


Leyra was indicted on a charge of having murdered his parents with a 
hammer. Thereafter, and largely by reason of four alleged confessions of 
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guilt, he was convicted and sentenced to death. The New York Court of 
Appeals reversed, holding that one of the confessions, made to a state-em- 
ployed psychiatrist, had been extorted by coercion and promises of leniency 
in violation of state law, the State’s due process clause, and the Due Process 
Clause of the Fourteenth Amendment. 

Leyra was retried. Although the State did not again use the invalidated 
confession, it did reuse the other three confessions. Those had been made 
by Leyra, within three hours after the invalidated confession, first to a police 
officer, then to a friend, and finally to two state prosecutors. Objection was 
made to the admission of those confessions on the ground that they were 
also coerced. The trial court submitted the question of “voluntariness” to 
the jury, conviction followed; and the death sentence was imposed. On ap- 
peal, the New York Court of Appeals affirmed, holding that there was suf- 
ficient evidence to support a finding that the confessions used were free from 
the coercive influences that had marked the invalidated confession. 304 N.Y. 
468. Certiorari was denied. Leyra then filed a petition for a writ of habeas 
corpus; the District Court denied his petition; the Court of Appeals for the 
Second Circuit affirmed, and this time the Supreme Court granted certiorari. 

In an opinion by Mr. Justice Black, the Court (5-3, Mr. Justice Jackson not 
participating) reversed. 

The majority opinion asserted that the only question for decision was 
whether the confession had been elicited by physical or mental coercion. 
Review of “the circumstances as shown by the undisputed facts” led the 
Court to conclude that by a continuous process comprised of such elements 
as “days and nights of intermittent, intensive police questioning” and ex- 
posure of “an already physically and emotionally exhausted” suspect to “the 
arts of a highly skilled psychiatrist” the confessions had been coerced. 

A strenuous dissenting opinion by Mr. Justice Minton, joined by Justices 
Reed and Burton, argued that it is “the very essence of due process’ to submit 
“the question of the voluntariness of the subsequent confession . . . to the 
jury under clear and ample instructions.” Moreover, if there is “evidence to 
support contrary inferences as to the continuing effect of . . . coercive prac- 
tice [here, the admitted voluntary character of Leyra’s confession to his 
friend and expert testimony that the coercive force of the state-psychiatrist’s 
ministrations could not have extended to the later confessions], the convic- 
tion should not be disturbed.” 

All of the Justices concede that use in a state criminal trial of a defendant's 
confession obtained by coercion is forbidden by the Fourteenth Amendment. 
The dissenters would seem to regard the touchstone of federal due process, 
“voluntariness,” to be a question of fact to be found by a jury, which finding 
would not be disturbed if there was evidence to support it and the charge to 
the jury was proper. The majority prefers to retain power in the federal 
courts, when reviewing state court convictions, to look at the undisputed 
facts to determine “voluntariness” as they understand that term. 

Although it seems improbable that the dissenters were moved by a con- 
sideration alluded to in the second sentence of the dissent, 
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“No one claims that he [Leyra] has a defense to the charge,” 


it is always appropriate to remark that in the search for due process of law 
suppositions of guilt intrude only to compromise the quest. 


The Court denied the respondent’s petition for rehearing on October 13, 
1954- 








Committee Report 


COMMITTEE ON FOREIGN LAW 


AMERICAN JUDGMENTS ABROAD 


SCOTLAND, ENGLAND AND NORTHERN IRELAND 


The following report is based on communications received from Professor 
Clive Parry, visiting professor at the Harvard Law School, and one o! the 
editors of the latest edition of Dicey’s Conflict of Laws. Professor Parry’s 
communications follow the order of the questionnaire elaborated by the 
Committee in its preliminary report printed in The Record, June 1953, p. 
392 seq., and is addressed to the law of England. Except where otherwise 
indicated, his answers “apply equally with respect to the law of Scotland and 
of Northern Ireland. Broadly speaking, they apply also with respect to the 
law of all other parts of the British Commonwealth of Nations but inasmuch 
as the latter comprehends over sixty separate jurisdictions there must ob- 
viously exist some local differences.” Some of these jurisdictions will be dealt 
with in later reports by the Committee. The above words in quotation marks 
and others elsewhere are those of Professor Parry. 

1. England does not require reciprocity as a condition for the enforcement 
of foreign judgments, “save for the application of the registration system set 
up by the Foreign Judgments (Reciprocal Enforcement) Act, 1933.” 

Since no question of reciprocity is involved, there is no objection to the 
New York practice of a new suit on the foreign judgment, which is also, of 
course, the English non-statutory practice. Similarly no question arises as to 
the burden of proof as to New York law in regard to reciprocity. 

2. As a practical matter, suit to enforce an American judgment must be 
brought before the High Court “as the Jurisdiction of lower courts is com- 
monly restricted to suits involving amounts not worth recovering by pro- 
ceedings in another country. I doubt if the question has ever arisen in a lower 
court but that the possibility exists is shown by the statutory scheme for ex- 
tension of other British judgments of inferior courts to England contained 
in the Inferior Court Judgments Extension Act, 1882.” 

“I should estimate that the cost of an undefended action in the High Court 
in England on a foreign judgment ought not to exceed £100, of which the 
proportion forming party and party costs (including counsel’s fees) would 
be recoverable under the judgment. If the action were to be defended, in 
which case the normal summary procedure could not be followed, the cost 
would be greater. Correspondingly, the cost of registration of a judgment 
under the Act of 1933 would be less. It is impossible, I think, to be more 
precise than this, but it should be observed that the contingency fee is un- 
known in England.” 

3. A certified copy of the judgment is sufficient. The entire record need 
not be presented. 
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“*A foreign judgment must be verified by the seal of the foreign Court. If 
the foreign Court has no seal the judgment must be signed by the Judge 
with a statement by him in writing that the foreign Court has no seal.’ 
Annual Practice of the Supreme Court, note to R.S.C. Order 3, r. 6. In this 
connection it should be noted that the USA-UK Consular Convention of 
1951 (US Treaty Series No. 2492) provides in Art. 17(1) (g) that consular 
officers of the one country may within their districts in the other ‘serve judi- 
cial documents’ but this is understood to refer to writs rather than judgments. 
The British Consulate-General in Boston, however, informs me that they 
have been requested by attorneys to certify local judgments and signatures 
of judges. But this must be a practice ex majore cautela.” 

No consular or other authentication than the above is required nor is a 
consular certification of regularity necessary. 

4. No affirmative showing of jurisdiction, international or national, is 
required nor do the jurisdictional facts have to appear in the record. 

“*Any foreign judgment is presumed to be a valid foreign judgment unless 
and until it is shown to be invalid.’ Dicey’s Conflict of Laws 6 ed., Rule 83, 
based on Alivon v. Furnival (1834) 1 CM & R 277, etc. ‘It will normally be 
assumed that the (foreign) court is a proper court.’ Dicey, op. cit. 389, 
following Re Annand (1888) 14 VLR 1009, etc. The statement of claim need 
not, therefore, recite that the original court had jurisdiction, though this is 
usual. cf. Ricardo v. Garcia (1845) 12 Cl. & F..368, Robertson v. Smith (1944) 
5QB 941. But if the (English) court thinks fit it will investigate: Papa- 
dapoulos v. Papadapoulos (1930) p. 55- 

“Under the Act of 1933 it is a bar to the registration of a foreign judgment 
that ‘the original court acted without jurisdiction’ and, specifically, if the 
judgment debtor was neither resident nor carrying on business within the 
jurisdiction of that court and did not voluntarily appear or otherwise sub- 
mit, or if, though he was so resident or carrying on business, or though he 
had agreed to submit to the jurisdiction, he was not duly served with process 
and did not appear. The original court is, under the Act, deemed to have 
jurisdiction (1) in actions in personam if the judgment debtor was plaintiff 
in the original proceedings, or, being the defendant, either counterclaimed, 
submitted to the jurisdiction by prior agreement or by appearance (other- 
wise than to protect or secure the release of property threatened with seizure 
or seized), or if he was resident (or being a corporation had his principal 
place of business) in the country of the original court, or if he had an office 
or place of business in that country and the proceedings were with respect 
to a transaction effected through or at such place of business; and (2) in ac- 
tions in rem where the subject-matter was situated in such country at the 
time of the original proceedings; and (3) in all other actions if the jurisdic- 
tion be recognized by the law of England. The original court is deemed, 
correspondingly, not to have jurisdiction (1) with respect to immovables out- 
side the country of that court; and (2) if the proceedings there were brought 
contrary to an agreement for settlement otherwise than by proceedings 
therein and the judgment debtor, being defendant, did not appear; and 
(3) if the defendant judgment-debtor had diplomatic immunity from suit. 
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“The Act of 1933 does not of course apply to American judgments but it 
is desirable thus to set out the rules it contains as to what constitutes a com- 
petent foreign court because they merely spell out the general principles on 
which the English court will act in all actions at common law upon a foreign 
judgment. It may be observed that there are two ambiguities in the rules: 
(1) It is not clear where a foreign court would have jurisdiction ‘recognized 
by the law of England’ in an action neither in rem nor in personam, The 
obvious case is perhaps one like Armitage v. AG (1906) p. 135: decree of 
divorce of a court not being at the domicile of the parties recognised because 
the court of the domicile would recognise it. (2) It is not clear how an 
English court would determine whether or not a person was entitled to 
diplomatic immunity from suit in a foreign country. 

“There remains to be mentioned one other point: It is arguable that the 
tests of judisdiction applied by the English courts are tests of international 
rather than local jurisdiction: cf. Pemberton v. Hughes (1899) 1 Ch. 781. 
Compare Restatement §432, Comment and Illustration (case of a Florida 
divorce recognised in England notwithstanding procedural irregularity 
which would have disentitled it to full faith and credit). I think this case is 
wrong and amended Dicey accordingly because there is strong authority 
that a foreign judgment in rem is invalid unless the original court is locally 
as well as internationally competent.” 

“Papadapoulos v. Papadapoulos, supra, would indicate” that the jurisdic- 
tional facts will not be assumed. “But probably its effect is confined to judg- 
ments affecting status.” 

5. The court will not in general enquire as to the merits of the con- 
troversy (But see 6 infra). 

An otherwise valid foreign judgment will not be denied recognition be- 
cause of an error of law or fact. 

“Dicey’s Conflict of Laws, 6th ed., Rule 84, based on Godard v. Grey, 
(1870) LR 6 QB 189 (action in personam) Castrique v. Imrie, 1870 L.R. 4 
H.L. 414 (judgment in rem) and numerous other cases: As to errors of fact 
see especially Henderson v. Henderson (1844) 6 QB 288, De Cosse Brissac v. 
Rathbone (1861) 6 H & N 301. Meyer v. Ralli (1876) 1 CPD 358 is either 
wrong or sustainable on the basis of the consent of the parties to recognise 
the foreign court’s error of law. 

6. The defence of fraud in obtaining the judgment is permitted. 

“Dicey, Rule 78: Vadala v. Lawes (1890) 25 QBD (C.A.) 310. If the defense 
be raised the merits may be reopened: Jbid. Further, if the defence be raised 
and is more than ‘mere moonshine’ defendant may have leave to defend and 
summary judgment may not be had: Codd v. Delap (1905) 92 LT (H.L.) 510. 
The raising and overruling of the plea of fraud in the original court is no 
bar to its being raised again: Abouloff v. Oppenheimer (1882) 10 QBD 
(C.A.) 295. Fraud need not thus be wholly ‘extrinsic.’ Contrast Canada: 
Jacobs v. Beaver (1908) 17 Ont. LR 496.” 

The judgment-debtor must prove that the court was actively misled. If he 
can show that the judgment is tainted by fraud, it will not be enforced. 
Perjury by a witness before the original court has been held to be not a 
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sufficient reason for the non-enforcement of a judgment in England. Where, 
however, the judgment-creditor has suborned the witness who has committed 
perjury or has himself committed perjury in the foreign court, the English 
courts will re-examine all the facts and if perjury is proved, the foreign 
judgment will not be recognized. (BOHM-REID: Recognition and Enforce- 
ment of Foreign Judgments, 3 Intl. & Comp. L.Q. Jan. 1954, 49 at p. 78, 
citing inter alia, Duchess of Kingston’s Case (1776) 2 S.L.C. 644; Abouloff v. 
Oppenheimer (1882) 10 Q.B.D. 295; Baker v. Wadsworth (1898) 67 L.J. A.B. 
301; Jacobson v. Frachon (1928) 138 L.T. 386; Ellerman Lines Lid. v. Read 
(1928) 2 K.B. 144). Fraud by the foreign court itself is very rare. There is 
only one case on this subject, Price v. Dewhurst (1837) 8 Sim. 279. The judges 
who decided this matter were themselves interested parties in the matter 
sub judice (id. at p. 79). 

7. Semble, no proof is required that the judgment is final and conclusive, 
but the “court will assume that the law of the foreign court is the same as Eng- 
lish law, thus presuming e.g.; a decree for alimony not to be final: Beatty v. 
Beatty (1924) 1 KB 807. Where registration of a foreign judgment under the 
Act of 1933 is sought, there must be an affidavit by the applicant that to the 
best of his knowledge and belief he is entitled to enforce the judgment. 
Such affidavit must be supported by further evidence that the original judg- 
ment is capable of execution as the agreement with the country concerned 
may require. Thus French judgments must bear the executory formula pre- 
scribed by treaty and are then deemed in the absence of proof to the con- 
trary to be capable of execution. RSC Order 41b, rule 2(1). These require- 
ments may be taken to reproduce the practice in all cases: it would be unwise 
not to offer expert evidence of finality.” 

8. “A default judgment rendered on personal service will be enforced, if 
such personal service was within the jurisdiction of the original court. If the 
service took place elsewhere, the judgment would still be unobjectionable if 
the judgment debtor was resident or carrying on business within the juris- 
diction of the original court: Dicey 6th ed. pp. 396, 397. But if he were not 
so resident or carrying on business, the judgment would be deemed invalid 
unless there were a prior agreement by the judgment debtor to waive notice: 
Cf. Schibsby v. Westenholz (1870) LR 6 QB 155, Copin v. Adamson, (1874) 
LR 9 Ex. 345, and the general principles with respect to actions in personam 
applied by the Act of 1933 and set out under 4(a) above. A judgment in 
personam arising out of an action begun by arrest (i.e. attachment. Ed.) of 
the judgment debtor’s property would not be enforceable in England unless 
such judgment debtor were resident or carrying on business within the 
jurisdiction of the original court: Dicey 6th ed. 416.” 

A judgment otherwise enforceable in general, will not be refused recog- 
nition because it is not responsive to the pleadings. 

“I am not entirely persuaded of the accuracy of Beale’s statement (2 Con- 
flict of Laws, §429.3., p. 1366). Reynolds v. Stockton, 140 US 254 is not actual 
authority for the proposition that the unresponsiveness of the original judg- 
ment may be pleaded in bar in an action for its enforcement. Nor is Willett 
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v. Farm Mortgage Loan Co. 263 SW 234, the only other Federal case Beale 
cites, nor yet Hunt v. Snyder 261 Pa. 259, the principal State decision, though 
all three declare the proposition. It involves an inroad on the rule that the 
original judgment is conclusive of the merits which I do not think is justifi- 
able. I feel that when it comes down to decisions on the precise point the 
situation always is either that there is fraud or that the original court lacked 
jurisdiction. I know of no English case in which the doctrine has been 
preached and I do not think it is correct. The point usually arises—as in 
Beale’s cases—where a foreign judgment is pleaded by way of defence. Then 
the English rule is that ‘the judgment relied on must have been given in 
the same matter and the onus will be on the defendant to show this.’ Dicey 
6th ed. 411-412, Quicksted v. McNeill (1932) 4 DLR 427. I have not ex- 
hausted the American authorities, that not being my function, but a quick 
look at the Restatement shows no such rule as Beale alleges.” 

g. The original claim is not, in general, merged in the judgment. “The 
beneficiary of a claim who has a foreign judgment upon that claim in his 
favour may sue at his option on either the claim or the judgment: Dicey, 
Rule 86, subrule. Where the Act of 1933 applies, however, the beneficiary of 
a registrable foreign judgment may take no proceedings thereon in England 
except for its registration: s. 6. But, pace Ross in 20 Minn. L. Rev. (1936) 
140, the Act does not exclude the plaintiff from proceeding on his original 
claim instead of for registration, though the framers of the Act probably in- 
tended this: Dicey 6th ed. 426.” 

A set-off, under the perhaps narrow English definition of a set-off (i.e. 
a cross-claim for a liquidated amount due at the time of action brought from 
and to the same parties in the same right) is not allowable. In theory, a 
counterclaim can be pleaded, a counterclaim being for this purpose defined 
as any claim of defendant against plaintiff—substantially a cross-action and 
not merely a defence to plaintiff's claim. A particular counterclaim might 
be excluded as res adjudicata, as is a set-off. “I imagine this would be the 
case where in the foreign court counterclaims were compulsory, as under the 
Federal Rules, though I' think something of an argument might be made 
out in the opposite sense.” 

A set-off, as defined above, cannot arise subsequent to the judgment. A 
counterclaim can, and can be pleaded. “However, I never heard of a coun- 
terclaim, existing at the time of the original action or subsequent, being 
raised in an action on a foreign judgment in modern times. It may be that 
the possibility seldom occurs. A more likely reason” is to be found in the 
rules of court applicable to a specially indorsed writ, the invariable course 
pursued to begin an action on a foreign judgment (R.S.C., 03, r. 6; 0 14, r. 1; 
Annual Practice, 1954, p. 195). In an action on a foreign judgment, under 
these rules, the doctrine of res judicata will always exclude the defendant 
from defending on the mere ground that he has either a set-off or a counter- 
claim so closely connected with plaintiff's claim that it approaches a set-off. 
The same doctrine will exclude grant of a stay of execution on the basis of 
either a set-off or a counterclaim approaching a set-off. Presumably a stay 
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would be granted if defendant could show either (1) a counterclaim ex- 
isting at the time of the foreign proceeding that was not res judicata, or (2) 
a counterclaim subsequently arising. 

10. The judgment will be enforced against any defendant who can be 
served with process, regardless of nationality. 

11. No license from the currency control authorities or compliance with 
other governmental regulations is necessary as a prerequisite to the enforce- 
ment of a judgment. To what extent the proceeds of execution are subject 
to exchange regulations “is a highly technical question. I should imagine 
that the practical answer is that the proceeds of execution would be subject 
to exchange control but that a license for their transfer would be granted 
if the action arose out of a current transaction. Reference should be made 
to the Treasury for a precise answer.” 

“In the case East India Trading Co., Inc. v. Carmel Exporters and Im- 
porters, Ltd., where an action was brought upon a foreign judgment and the 
question was raised as to what rate of exchange was applicable, the court 
held that: 


1. Where an action is brought upon a foreign judgment, the date 
at which the rate of exchange should be taken is that of the foreign 
judgment itself. 

2. It was immaterial that, if the plaintiff had sued upon the 
original cause of action, the rate at the date of that cause of action 
would have been taken. It was the plaintiff's right to select the most 
advantageous course.” (BOHM-REID, supra, at p. go). 


ig. American judgments, to a small degree, are accorded less favorable 
treatment than those of some other countries as a result of treaties and other 
enactments. 

“Scottish and Northern Irish judgments, are ‘extendable’ to England 
under the Judgments Extension Act, 1868, with the result that execution 
upon them is directly issuable. . .. The Administration of Justice Act, 1920, 
similarly provides a registration system with respect to other British judg- 
ments (including those of the independent parts of the Commonwealth such 
as Canada). But it is only in force with respect to colonies, protectorates, 
the Australian States and federal territory and the Canadian province of 
Saskatchewan and is incapable of further extension because its replacement 
by the scheme of the Act of 1933 is intended. The registration of any judg- 
ment under the Act of 1920 is discretionary and no judgment can be regis- 
tered, if it is not such as could be enforced by action. The judgment creditor 
retains his option to proceed by action and the only practical difference 
between proceeding under the Act and proceeding by action is that the 
judgment creditor cannot recover his costs when he elects the latter course 
unless he had previously elected the former and been refused registration. 
Finally, the Foreign Judgments (Reciprocal Enforcement) Act 1933 sets up 
another scheme of reciprocal registration of judgments either of other 
British courts or of courts of politically foreign countries. The Act permits 
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only the registration of such judgments as are enforceable by action but, 
where it applies, the procedure it lays down may alone be followed: see 
under g above, All it does is to provide a simpler and doubtless less costly 
procedure than procedure by action. It applies at present only to India, 
Pakistan, France and Belgium. It could be applied to any other politically 
foreign country but I am inclined to think that it could not for technical 
reasons be applied to a single State of the United States: Cf. Dicey, 6th ed. 
420, note la. And the whole answer here must be read in the light of the 
fact that the English courts give as much, if not more, favorable treatment 
to any foreign judgment as one State of the Union must to the judgments 
of a sister-State under the Constitution. It is, furher, a matter for considera- 
tion whether this situation would be much altered even if the Uniform For- 
eign Judgments Act were to be generally adopted. For that has been prop- 
erly described as really a provision for no more than summary judgment. 
Any foreign judgment may be enforced in England by application for sum- 
mary judgment and the defendant will in effect be allowed to defend only 
on grounds that the foreign court was without jurisdiction or that the 
judgment was obtained by fraud.” 

1g. “The Annual Practice of the Supreme Court states somewhere that 
‘some hundreds’ of foreign judgments are enforced in England annually. So 
far as I am aware no more exact information is available from any published 
judicial statistics and I am personally inclined to doubt the accuracy of the 
statement. As to American judgments they are habitually enforced except 
when they are deemed invalid under the general principles of the common 
law which apply as much in the United States as in England. For examples 
of enforcement or recognition and refusal thereof, see Pemberton v. Hughes, 
above (where recognition was accorded to a Florida divorce decree although 
a sister-State would not have accorded such recognition; Bankers and Ship- 
pers Ins. Co. of New York v. Liverpool Marine (1942) 24 LR 85 (Irregular 
New York arbitral award not enforced); Bater v. Bater (1906) P (CA) 209, 
(New York divorce granted without disclosure of prior dismissal of petition 
in England recognized); Scott v. Pilkington (1862) 2 B & S 11 (New York 
judgment wrong in law enforced). 

It is the judgment of the Committee, in the light of the communication 
from Professor Parry, the recent comprehensive article by BOHM-REID: 
Recognition and Enforcement of Foreign Judgments (3 Int’l Comp. Law 
Q., January 1954, 49-92) and the experience of some of its members, that the 
situation of American judgment-creditors in England is satisfactory; that 
very little, if anything (other than a slight reduction in cost) would be gained 
by entering into a treaty or convention with Great Britain providing for the 
reciprocal recognition and enforcement of judgments so as to come under 
the English Foreign Judgments (Reciprocal Enforcement) Act 1933. In fact, 
the conventions entered into by the United Kingdom with France and 
Belgium contain one or two restrictions or provisions that would not be 
entirely satisfactory for the United States. Similarly, little would be gained 
by a treaty as to the reciprocal enforcement of arbitral awards. 
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NEW ZEALAND 


The Committee’s report is based on communications from Prof. E. K. 
Braybrooke, of Victoria University College, Wellington, New Zealand. Many 
of the questions asked by the Committee might well be answered by a refer- 
ence to English law as above set forth by Professor Clive Parry; hence this re- 
port is a condensation of Prof. Braybrooke’s memoranda. 

1. Reciprocity is not required by the New Zealand courts in proceedings 
to enforce foreign judgments. 

If it were desired to obtain for American judgments the benefits of Part I 
of the Reciprocal Enforcement of Judgments Act 1934, it would be necessary 
(Section 3(2)) for the Executive to be satisfied that substantial reciprocity of 
treatment would be accorded New Zealand judgments by the American 
courts. By Section 10 of said Act the Executive is given power to make judg- 
ments rendered by courts of a foreign country unenforceable in New Zea- 
land, if New Zealand judgments are accorded substantially less favorable 
treatment in that country than such judgments receive in England. No such 
action has ever been taken. 

2. It appears that jurisdiction in such proceedings is limited to the Su- 
preme Court. Only by a strained construction of the Magistrates’ Courts Acts 
could jurisdiction be held to vest in that court. There is no decision in the 
matter. No useful estimate of cost and time required can be made in view of 
the paucity of practice and of case-law in connection with foreign judgments. 

3. By analogy with the proceedings prescribed for the regulation of judg- 
ments (Reciprocal Enforcement of Judgments Act 1934, and Rules 1933), it 
would appear that a certified copy of the judgment authenticated by a 
signature of the Judge, or registrar or officer of court or by the seal of the 
court, registrar or other officer would be sufficient. It may be, if the question 
arose, that the English practice would be followed, requiring the seal of the 
court or the signature of a judge accompanied by a statement that the court 
has no seal. 

Consular authentication or certification is not required for registration 
and would be presumably not required for judgments. 

4. For registration it is necessary that the application be supported by an 
affidavit stating inter alia that registration of judgment is not liable to be set 
aside on the grounds that the original court lacked jurisdiction. It would 
appear that this would be sufficient to establish jurisdiction in the suit, un- 
less the defendant appeared and controverted the assertion. It should be 
noted, however, that when a judgment of the Supreme Court of New Zea- 
land is certified by that court for execution elsewhere under Section 11 of the 
Reciprocal Enforcement of Judgments Act, 1934, New Zealand practice (see 
rule 27 of the Rules) is to supply a certificate giving particulars of the pro- 
ceedings, having annexed to it a copy of the process by which such proceed- 
ings were initiated, showing also the manner in which such process was 
served, stating whether or not the defendant appeared, giving particulars 
of any objections made to jurisdiction, any pleading in the proceedings and 
the grounds on which the judgment was based. This may be regarded by some 
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registrars as warrant for requiring the same information in respect of foreign 
judgments sought to be enforced by suit. 

5. The court, following the English law, will not enquire as to the merits 
of the controversy. Dicey: Conflict of Laws (6th ed.) ch. 16, p. 388; Cheshire: 
Private International Law (4th ed.) ch. 16, p. 585; Read: Recognition and 
Enforcement of Foreign Judgments, ch. 2. 

6. The defence of fraud in obtaining the judgment is permissible. Dicey, 
Rule 78, p. 390; Cheshire, pp. 625-630; Read, pp. 273-281. 

7. The affidavit that the judgment is final and conclusive may be con- 
troverted by the defendant. Dicey, pp. 405-407; Cheshire, pp. 615-617. 

8. A default judgment properly rendered on personal or other proper 
service according to American law will be enforced, provided the proceed- 
ings are not considered to be contrary to natural justice. Dicey, Rule 79, pp. 
396-397; Cheshire, p. 633. No decision which would be recognized as bind- 
ing in New Zealand courts has been found to the effect that enforcement will 
be denied if the judgment is not responsive to the pleadings. 

g. The original claim is not merged in the judgment. Dicey, Rule 86, 
subrule p. 410; Cheshire, pp. 588-589. The creditor therefore has the option 
to sue on the original judgment. As to counterclaims or set-offs, see report 
on Great Britain, supra. 

10. Judgments will be enforced against citizens as well as against 
foreigners. 

11. A license from the Currency Control Authority is not a prerequisite 
to the enforcement of judgments. Proceeds of execution could not be sent 
from New Zealand to the United States without the consent of the Reserve 
Bank of New Zealand. 

ig. American judgments are accorded equally favorable treatment with 
those of other countries, except in so far as Orders in Council under the 
Registration Enforcement of Judgments Act 1934 make available to judg- 
ments of the superior courts of most Commonwealth countries and of France 
and Belgium, the benefits of registration under that Act which are not 
available to American judgments. 

1g. A search for a precedent set of papers for enforcement of a foreign 
judgment either by suit or registration in the Supreme Court at Wellington 
went back for almost 40 years without finding an example. Statistics for the 
whole of New Zealand have not been collected. Proceedings on foreign judg- 
ments, other than registration, are not recorded separately. 

Conc.usion. The Committee’s conclusion, in respect of Great Britain, 
supra, are applicable to New Zealand. 


WILLIS L. M. REESE, Chairman 
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